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CASELLAS, District Judge. Ajury convicted appel | ant Dani el

Lafreni ere! (hereinafter “Lafreniere”) of conspiracy to possess with
intent todistribute andto distribute heroin. The district court
sentenced himto 120 nonths in prison, followed by 5 years of
supervi sed rel ease. This appeal ensued. W affirm

| . BACKGROUND

On Cct ober 24, 1997, afederal grand jury returned a second
super sedi ng i ndi ct ment agai nst Lafreni ere and twel ve ot her i ndi vi dual s
chargi ng themwi th the conm ssi on of several of fenses stemm ng from
their i nvol venent i nthe Connecti cut and Massachusetts chapters of the
Di abl os Mbtorcycl e Cl ub (hereinafter the “Di abl os,” or the “Club”).
Lafreni ere was charged, either al one or inconbinationwth others,
wi th conspiracy to commt racketeering, 18 U. S. C. § 1962(b) (count 1),
and actually comm tting racketeering, id. (c) (count 2); interstate
transportation of stolen notor vehicles, id. 8 2312 (counts 24, 26 and
28); possession and sal e of stol en notor vehicles, id. 82313 (counts
25, 27 and 29); conspiracy to possesswithintent todistributeandto
di stribute heroin, 21 U. S.C. 8 846 (counts 31 and 32); carrying a
firearmduringandinrelationtoadrug-traffickingoffense, 18 U S. C

8§ 924(c) (counts 35 and 36); and possession and transfer of an

Lafreniere was tried and convicted with a nunber of other
def endants. Their appeals were heard at the sanme tine, and are
addressed in separate decisions. United States v. Houl e, No. 99-1310
(1st Cir. filed February 10, 1999); United States v. Baltas, No. 99-
1574 (1st Cir. filed April 2, 1999).
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unregi stered sawed-off shotgun, id. 8§ 5861(d) (count 39).

The jury acquitted Lafreniere on all counts with the
exception of count 32. He presents two rel ated i ssues on appeal .
First, he assigns fault tothe district court indenyinghis notion for
j udgnent of acquittal, insistingthat the court shoul d have found t hat
he was entrapped as a matter of | aw. Second, he asserts, for the first
ti me on appeal, that the district court erredininstructingthejury
about the predi sposition el enent of the defense of entrapment. We

sketch the facts containedintherecordinthelight nost hospitable

tothe jury s verdict, see United States v. Gonzal ez- Vazquez, 219 F. 3d
37, 40 (1st Cir. 2000), addi ng detail as it becomes necessary tothe
di scussion of the issues at hand.

The Di abl os started out i n San Bernardi no, Californiainthe
1960' s, and fromthere expanded to the rest of the country. At the
tinmes relevant tothis appeal, the D abl os’ s nati onal presence i ncl uded
chaptersin California, Connecticut, Florida, |Indiana, Massachusetts,
and New Hanpshire. They had awitten constitution, which conditioned
menber shi p, anong ot her things, upon being at | east 21 years ol d,
Caucasi an, and owning a firearmand a Harl ey- Davi dson not orcycl e of a
particul ar size. Menbership was by i nvitation only, and wonen and
Afri can- Aneri cans were speci fically banned. Menbers first had to serve

as “prospects,” arolesimlar tothat of apledgeinafraternity,

before being eligible for full nenbership. The Di abl os had both
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national and | ocal governing structures.

One of the prosecution’s star witnesses was Wl liamAlvis
(hereinafter “Alvis”). Prior to becon ng a Di abl o, Alvis had been
affiliated with the Barbarians Mtorcycle Club, where he becane
knowl edgeabl e of the bi ker culture and | anguage. Wil e associated with
t he Bar barians, Alvis was charged with conmtting various crinmes
unrel atedto theinstant indictnment, and eventual | y began cooperati ng
with the government. He infiltrated the Diablos at the FBI's behest.

At trial, Alvistestifiedthat oneinportant characteristic
of the D abl os was t heir shared sense of brotherhood. Al vis gainedthe
trust and confidence of the Diablos, andwith his famliarity withthe
bi ker culture, eased his way into the internal affairs of the
organi zati on. He devel oped cl ose rel ati onshi ps wi th several nenbers of
the Cl ub, particularly with various nmenbers of the Connecti cut and
Massachusetts chapters, ultimtely becom ng vice president of the
latter. Sinply put, Alvis was the FBI's “eyes and ears i nsi de of the
Di abl os organi zation.”

As aresult of his status within the D abl os, Alvis was abl e
t o gat her for the FBI val uabl e i nformati on about the C ub’s structure
and dai |l y operations. He al sointroduced several undercover agents
intothe dub, and, with their hel p, put together a nunber of crim nal
schenes i nvol ving t he Di abl os. Anbng t hese schenes were two rever se-

sting heroin deals. The governnent’s evidence of the circunstances
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surroundi ng t hese schenes consi sted mainly of Alvis’ s testinony at
trial. Following is a sunmary of this evidence.

At aneetingheldinlate July of 1995, Avis, thentreasurer
of the Massachusetts chapter, infornedits nenbers that the chapter was
in abad financial situation and was unable to neet its expenses.
Specifically, Alvis told the menbers that they woul d probably be
evicted fromthe cl ubhouse because the rent was in arrears. To
alleviate the situation, Alvis proposed that sonme nmenbers aid himin a
drug transaction. He toldthe D abl os that he needed themto “[r]un
security for [a] transportation of heroin.” He al so expl ai ned t hat
each partici pant woul d be pai d $500, whi ch noney woul d be “i nvested .

back into the Club.”

Lafreni ere, who was anong t hose present at the neeting,
agreed to take part in the plan. 1In expressing his acqui escence,
Lafreni ere, who had al ready participatedinasimlar deal about a
nonth earlier, stated, matter-of-factly: “1 already di d one of these
t hi ngs.”

[1. DI SCUSSI ON

A. Entrapnent as a Matter of Law

Ent rapnent consi sts of two prongs: “(1) i nproper Gover nnent
i nducenent of the crinme, and (2) | ack of predi sposition onthe part of

t he def endant to engage inthe crim nal conduct.” United States v.

Gamache, 156 F. 3d 1, 9 (1st Cir. 1998). Once t he defendant neets his
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initial burden of showingentitlenent toaninstruction onthe defense,
“the burden shifts to the governnent to prove beyond a r easonabl e doubt
ei ther that there was no undue government pressure or trickery or that

t he def endant was predi sposed.” United States v. Acosta, 67 F. 3d 334,

338 (1st Gr. 1995). “As anmatter of | aw, entrapnment cannot flourish
unl ess both el enents of the defense . . . coincide. The defensefails
if the jury is persuaded beyond a reasonabl e doubt that either is

lacking.” United States v. G fford, 17 F.3d 462, 468 (1st G r. 1994)

(citation, internal quotation marks, alterations and footnote omtted).

V% revi ewde novo Lafreniere’s clai mthat the district court
shoul d have granted hi s notion for judgnent of acquittal because he was
entrapped as a matter of | aw, appl yi ng the traditional sufficiency-of-
t he- evi dence standard.? See Acosta, 67 F.3d at 338; G fford, 17 F. 3d
at 467. Thus, wereviewall the evidence, direct and circunstanti al ,
inthelight nost charitableto the prosecution, drawing all reasonabl e
i nferences consi stent with the verdict, and eschewing credibility
judgnents, to determ ne whether arational jury could have found t he

def endant guilty beyond a reasonabl e doubt. See, e.qg., United States

v. Marrero-Ortiz, 160 F. 3d 768, 772 (1st Cr. 1998); United States v.

Laboy- Del gado, 84 F. 3d 22, 26 (1st Cir. 1996). The crux of the issue

i s whether “the jury reasonabl y coul d have t hought that this was not a

°Si nce t he gover nnent does not question Lafreniere’s entitlenent
to an entrapnent charge, we godirectly tothe sufficiency-of-the-
evi dence chal |l enge.
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case i n whi ch governnent agents i nplanted inthe m nd of an i nnocent
person thedispositiontocommt the all eged of fense and i nduced its
conm ssioninorder that they may prosecute.” G fford, 17 F. 3d at 470
(citation, internal quotation marks and alterations omtted).
Lafreniere first all eges i nproper i nducenent. He argues t hat
Al vis spurred himto participateinthe drug deal by exploitingtheir
bond as Di abl os and by stressing the financial hardships of the
Massachusetts chapter. It is settled that not all inducenent is
unl awful ; only that whichis “inproper” is considered “i nducenent” for

pur poses of entrapnment. See United States v. Gendron, 18 F. 3d 955, 961

(1st Cir. 1994). Inducenent “consists of an ‘opportunity’ plus
sonet hi ng el se—typi cal |l y, excessive pressure by t he gover nment upon t he
def endant or the government’s taki ng advant age of an al ternati ve non-
crimnal type of motive.” 1d. |In the case at bar, the evidence
presented tothe jury reasonably established that no such pressure was
br ought upon Lafreniere. Alvis nerely explainedthe dub’ s financial
situationtoits nenbers and presented a plan, albeit anill egal one,
toalleviateit. WiileindoingsoAlvis provided C ub nenbers with an
opportunity to commt a crine, there was nothing else to it.

Lafreni ere urges us to consider Sorrells v. United St at es,

287 U. S. 435 (1932) as an exanpl e of the “subtl e nature of i nproper
i nducenent,” whi ch he cl ai s he was subj ected to. Accordingto him

“Idlespite the layman’s bel i ef that entrapnment requires aggressi ve and
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coerci ve behavi or on the part of a governnment agent, the facts in
Sorrells provide effectiveillustration of aninducenment whi ch went
beyond nerely providi ng the def endant with an opportunity tocommt a
crime.” 1d.

Sorrells invol ved a convi cti on under the National Prohibition
Act . The defendant, a Wrld War | veteran, was visited by a
pr ohi bition agent posing as atourist, who, as it turned out, was al so
a war veteran. Playing upon their conmon experiences, the agent tw ce
asked t he def endant for sone | i quor without result. Uponthe agent’s
third request, the defendant gavein. At trial, the defendant all eged
entrapnent, but the court refused to sustainthe defense rulingthat,
as amatter of |l aw, there had been no entrapnent. The circuit court
affirmed; the Suprene Court reversed and remanded.

Contrary to Lafreniere’s contention, the Court inSorrells
di d not rul e that the defendant had been entrapped as a matter of | aw,
but “t hat upon [the] evidence produced . . . the defense of entrapnent
was avail abl e and that thetrial court was inerror in holdingthat as
amtter of | awthere was no entrapnent andinrefusingto submt the
issuetothejury.” ld. at 452 (enphasi s added). The Court found t hat
t he agent had “lured” the defendant “by repeated and persistent
solicitation in which he succeeded by taking advantage of their
experiences as conpanionsinarnsinthe WrldWar.” 1d. at 441. No

such insistence occurred in this case.
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Laf reni ere asserts, nonet hel ess, that Al vis “purposeful ly
t ook advant age of the enoti onal bond” between themto i nduce him At

trial, Alvis acknow edged havi ng used Lafreniere’ s “trust, | oyal ty”
and “affection” to get himinvolved in the drug deal. Yet such

cunni ng, wi thout nore, is not inperm ssible. See United States v.

Young, 78 F. 3d 758, 761 (1st Cir. 1996) (rejecting “the proposition
t hat friendship, without a pl ea predi cated upon fri endship, suffices
| egal |y as i nducenent.”); Sorrells, 287 U.S. at 441 (“Artifice and
stratagem nmay be enployed to catch those engaged in crimnal
enterprises.”). Wiile Alvis may have | ed Lafreniere to believe that
t he pl an woul d benefit the Cl ub, he did not twi st his armto nake him
take part init. The evidence reasonably supports a finding that
rat her than an “unwary i nnocent,” Lafreni ere was an “unwary crimnal.”

Sherman v. United States, 356 U.S. 369, 372 (1958).

Qur concl usi on that Lafreni ere was not wongfully induced
suffices to di spose of his claimthat he was entrapped as a natter of
| aw. W note, nonet hel ess, that the evidence al so supports a finding
that he did not | ack the requisite predi sposition. Inthis connection
we ask “howt he defendant |ikely woul d have reacted to anordinary
opportunity to commt the crine,” Gendron, 18 F. 3d at 962, takinginto
consi deration factors such as (1) Lafreniere’s character or reputati on;
(2) whether theinitial suggestionto conmt the crine was nmade by t he

gover nnent; (3) whether Lafreni ere was engagedincrimnal activity for
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profit; (4) whet her he showed reluctance to commt the of fense, which
was over cone by gover nment al persuasion; and (5) the nature of such

per suasi on or inducenent, see Ganmache, 156 F.3d at 9-10.

It is not disputedthat Alvisinitially suggestedthe drug
deal as a way to generate noney for the Cub. Al so, Lafreniere did not
have a crim nal record, particularly as to drug trafficking. The
rel evance of these circunstances, however, i s markedly outwei ghed by
nor e substantial factors. First and forenost, Lafreni ere showed no
rel uctance to engage i nthe herointransaction; hereadily agreedto
t he plan. This factor, in itself, can “adequately evince an
i ndi vidual’s predisposition.” Gfford, 17 F. 3d at 469. MNbreover, in
expressi ng hi s acqui escence, Lafreniere remarked t hat he had “al ready
d[ one] one of thesethings,” inreferencetothe previous reverse sting
heroi n transacti on in whi ch he had been i nvol ved. ® Second, as al ready
not ed, the governnment’ s i nducenent was not i nproper; Alvis didnot

coerce, threaten or doggedly pressure Lafreniereto participateinthe

S3Lafreni ere objects tothe consideration of the evidence of this
prior invol vement argui ng that under Jacobson v. United States, 503
U. S. 540, 549 (1992), a defendant’s predi sposition nust be determ ned
prior to any contact with government agents. However:

[TIhisis not acorrect statenent of thelaw. It is true

t hat, when a def endant rai ses a def ense of entrapnent, the

gover nment nust showt hat he was predi sposedto commit the

charged crine prior to his contact with governnent agents;
however, the governnent may use t he def endant’ s behavi or

af t er he was appr oached by gover nnment agents as evi dence of

his predisposition prior to neeting the agents.

United States v. Rogers, 121 F. 3d 12, 17 (1st Gr. 1997) (citingUnited
States v. Acosta, 67 F.3d 334, 339 (1st Cir. 1995)).
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transaction. Third, Lafreniere was aregular drug user. He argues
nonet hel ess that t he evi dence showed t hat he was “essential |l y a hard-
working fam |y nman.” However, as we have not ed before, “it cannot be
enough wher e t he def endant readi |y agreed to engage in a crim nal act,

to show t hat he enjoys good reputation.” United States v. Panet -

Collazo, 960 F.2d 256, 259 (1st Cir. 1992) (citation, internal
guotation marks and alterations omtted). Insum we findthat, based
on t he evi dence, a reasonabl e jury coul d have found t hat Lafreni ere was
not entrapped.

B. Instructional Error

Lafreni ere next alleges that the trial court erred in
instructing the jury as to the defense of entrapnent. Because
Lafreni ere did not object tothe charge at trial, wereviewthis claim

for plainerror. United States v. Al zate, 70 F. 3d 199, 201 (1st G r.

1995). “This type of reviewentails inquiry into whether affirmance
woul d skew the fundanental fairness or basic integrity of the
proceedi ng below in sone major respect, so as to result in a

m scarriage of justice.” United States v. Alicea, 205 F. 3d 480, 484

(1st Cir. 2000) (citation, internal quotation nmarks and alterations
omtted). Finding no such circunstances, we affirmthe district
court’s instructional decision.

According to Lafreniere, theinstructionwas “deficient and

m sl eading intwoinportant ways.” First, he argues, “theinstruction
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only directs the jury to eval uat e predi sposition according to how
qui ckly the def endant agreed to commt the offense.” Anent tothis
chal | enge, Lafreniere al so all eges that the instruction inpermssibly
directed thejury “to expl ore what notives t he def endant m ght [ have]
had i f he displayed any hesitation or reluctance.”

In instructing the jury on inducenent, the trial court
referredtothe el ement of predispositionas follows: “[ A] def endant
may not be convicted of acrimeif it was the Governnent t hat not only
gave t he def endant the ideato commt the crime, but al so persuaded hi m
to commt a crime that he was not ready and willing —-that is,
predi sposed—to commit before Governnment officials or agents first
spokewith him” “On the other hand,” the court continued, “if the
def endant was predi sposed to vi ol ate t he | awunder ci rcunst ances naki ng
it desirableinhisviewto do so, and t he Governnent nerely presented
hi mwi t h t hose ci rcunst ances, that woul d not constitute entrapnent.”
Moreover, the trial court specifically instructed the jury on
predi sposition:

You nust decideif the Governnment has sati sfied

its burden to prove beyond a reasonabl e doubt t hat,

prior tofirst bei ng approached by Gover nnent agents,

t he def endant was predi sposed, or ready and willing, to

commt the crime in any event.

| f you find beyond a reasonabl e doubt t hat the

def endant was predi sposed —that is, ready and wi |l I i ng—

tocommt the of fenses charged, and t he Gover nnment

nerely of fered a favorabl e opportunity to commt them

then you should find that the defendant was not
entrapped.
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You may consi der as evidence on this point a
defendant’ s initial willingness or unwillingnessto
consider the crinme. You may al so deci de whet her
evi dence of a defendant’s hesitation at the cri m nal
suggestions refl ects the consci ence of an i nnocent
person or nerely the caution of a crimnal.

The trial court’s instruction neatly followed our
jurisprudence on entrapnent. Specifically, callinguponthejury’'s
attentionto adefendant’s readi ness to commit the crime conportedwth
our statenment inG fford, tothe effect that “ready comm ssi on of the
crimnal act can itself adequately evince an individual’'s
predi sposition.” 17 F. 3d at 469. Mreover, contrary to Lafreniere’s
contention, the trial court did not solely refer to a defendant’s
readi ness tocommt the offense; it alsodirectedthejury to exam ne
whet her Lafreniere “was predisposed to violate the |aw under
ci rcunst ances nmaeking it desirableinhis viewto do so,” havi ng been
merely presented with the opportunity to do so, and prior to being
appr oached by governnent agents. This part of the court’s instruction
echoes the test set forthinGendronto assess predi sposition; that is,
aski ng “howt he defendant |i kely woul d have reacted to anordi nary
opportunity tocommt thecrine.” 18 F.3d at 962. Furthernore, the
district court instructedthe jury that it may “consi der as evi dence
[ of predisposition] adefendant’sinitial wllingness or unw | lingness

to consider thecrinme.” The court’sindicationtothejuryto “decide

whet her evidence of a defendant’'s hesitation at the cri m nal
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suggestions refl ects t he consci ence of an i nnocent person or nerely the
caution of acrimnal,” was al soinaccordance with our case |l aw. See,

e.g., United States v. Tejeda, 974 F.2d 210, 219 (1st Cir. 1992)

(eval uating whet her the defendant’ s delay in commtting the crine
resulted from“an experi enced person’s wariness in dealingwth a

conparative stranger”); United States v. Pratt, 913 F. 2d 982, 989 ( 1st

Cir. 1990) (concluding that the defendant’s failure to make tel ephone
cal | s and appear at neetingsinrelationto a drug transacti on was
attributable to difficulties in raising the purchase noney).
Second, Lafreniere alleges that theinstructionfailedto
direct the jury to “nmake any exanmi nation of the defendant’s
background. ” In this connection, he argues that, due to his
participationintwo governnent-orchestrated herointransactions, the
instruction should have offered guidance as to which of the
transacti ons shoul d have been t aken i nt o consi derati on when assessi ng
predi sposition. W find, however, no error in the trial court’s
charge. Thejury was specifically instructedto assess predi sposition
prior to any contact w th governnent officials. Regarding Lafreniere’s

1]

background, we note that “[wjhile anorepreciselytailoredinstruction
m ght well have been suitableif specially sought, such refinenents
tailoring the | anguage to the situation require that the judge be
advi sed of therequest.” Alzate, 70 F.3d at 201. Revi ewi ng t he charge

“as awhole,” inthe context of all the evidence presented at trial, we
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fail to find reversible error. Alicea, 205 F.3d at 484.

C. Sent enci ng

After oral argunent was held, letters were transm tted
to the court under Fed. R App. P. 28(j) calling our attention

to the recent Supreme Court decision in Apprendi v. New Jersey,

—U. S. —(2000), 120 S. Ct. 2348 (2000). Wiile the letters were
transmtted by two of Lafreniere’s co-defendants, we extended an
invitation to Lafreniere and the governnent to supplenent their
briefs addressing the possible relevance of Apprendi and,
assum ng that Apprendi applies, addressing the issue of
prejudi ce. Such nmenoranda having been filed, the matter is now
properly submtted for disposition.

The Suprenme Court in Appprendi held as a matter of
constitutional law that “[o]ther than the fact of a prior
conviction, any fact that increases the penalty for a crine
beyond the prescribed statutory maxi num nust be submtted to a
jury, and proved beyond a reasonable doubt.” 120 S. Ct. at
2362-63. I nvoking this rule, Lafreniere seeks to have his
sentence vacat ed because the anount of the heroin attributed to
him was never submtted to the jury and proved beyond a
reasonabl e doubt. Because Lafreniere did not raise this issue

bel ow, we review for plain error. See United States v. Mjica-

Baez, 229 F.3d 292, 307 (1st Cir. 2000).
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Lafreni ere nakes two arguments on appeal: first, that
the district court inposed a sentence above the | owest statutory
maxi mum provided by 21 U S.C. 8§ 841(b)(1)(B); and second, that
the district court erroneously inposed a sentence in excess of
the | owest statutory mandatory m ni num

Lafreni ere was convi cted of conspiracy to possess with
intention to distribute and to distribute heroin, in violation
of 21 U.S.C. §8 846. The anmount of heroin attributed to himwas
not found by the jury beyond a reasonabl e doubt. | nstead, it
was determ ned by the district court under a preponderance of
evi dence standard at the sentencing hearing. Under this
standard, the district court determ ned that the transaction
involved from1 to 3 kil ograns of heroin. Based on its findings
the court sentenced Lafreniere to a ten year mandatory m ni num
sentence under 841(b)(1)(A).

The statutory framework involved in this case begins
with Section 846, which provides that the penalty for an attenpt
or conspiracy to commt a drug trafficking offense shall be the
sane as the penalty for the offense that was the object of the
attenmpt or conspiracy. 21 U S.C. 8 846. The underlying offense
is set out in section 841(a)(1l), which makes it unlawful to
“manuf acture, distribute, or dispense, or possess with intent to

manuf acture, distribute, or dispense, a controlled substance.”
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21 U.S.C. § 841(a)(1). Section 841(b)(1)(A-(D), in turn,
establishes the penalties applicable to a violation of section
841(a)(1). Section 841(b)(1)(C), the statutory catchall
authorizes a term of inprisonment for a schedule | or 11
narcotic, such as heroin, without reference to drug quantity, of
“not nore than 20 years.” 21 U S.C. 8 841(b)(1) (0O

Lafreniere first argues that the district court inposed
a sentence above the |owest statutory maxinmum provided in

Section 841. In support of his argument he relies on the Ninth

Circuit case of United States v. Nordby, 225 F.3d 1053 (9th Cir.
2000) . In that case, the jury made no finding as to the
specific amount of marijuana that the defendant possessed with
the intent to distribute. Simlarly, the judge determ ned the
gquantity of drugs using the preponderance of evidence standard.
The error occurred when the district court’s finding inposed a
sentence that went beyond the five year maximm for an
undet er m ned anount of marijuana. Nordby was sentenced to the ten
years under 21 U. S.C. § 841(b)(1)(A (vii). However, 21 U S.C. 8§
841(b)(1)(D) states that “in the case of | ess than 50 kil ograns of
marij uana, except inthe case of 50 or nore narijuana pl ants regardl ess
of weight . . . [the defendant shall] be sentenced to a term of
i mpri sonment of not nore than 5 years.” |d. at 1056-57. Therefore,

the Ninth Circuit foundthe ten year sentence exceeded t he maxi num
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all owed for a marijuana conviction under 21 U S.C. §8 841 (b)(1)(D).

Al t hough he does not spell out his argunent, it appears t hat
Lafreni ere believes his case is exactly |i ke Nordby, because his
sentence exceeded the statutory maxi mumprovided in 21 U.S.C. §
841(b)(1)(A) . However, hisreliance is m splaced. First, unlike
Nor dby, Lafreniere was convicted of a heroin offense and not a
marijuana of fense. Therefore, the five year statutory maxi num
provi si on of Section 841(b)(1) (D), that was exceeded i nNordby, is
i napplicable to the case at bar. As such, the correct “statutory
maxi munt for a schedul e two substance, |ike heroin, isfoundinthe
cat chal | provision of Section 841(b)(1)(C. This section states that
“inthe case of acontrolled substance inschedulel or Il . . . except
as provided i n subparagraphs (A), (B), and (D), such person shal |l be
sentenced to a termof inprisonnment of not nore than 20 years.” 21
U S.C 8841(b)(1)(C. Therefore, sincethedistrict court sentenced
Lafreniere to atermof 10 years, well bel owthe maxi mumof twenty
years, his reliance on Nordby is incorrect.

Lafreni ere al so argues that the district court erroneously
i nposed a sentence i n excess of the | owest statutory nandatory m ni num
and invites the court to read Apprendi nore broadly to include
mandat ory m ni nuns. Under Lafreni ere’ s proposed readi ng, any factor
t hat woul d i ncrease t he mandat ory m ni numpenal ty associ ated wi th an

of fense, al beit withinthe statutory maxi rum woul d al so have to be
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submtted to the jury and proved beyond a reasonabl e doubt.
The mai n obstacle to this propositionisApprendi itself.
The majority i nApprendi declinedto overruletheir previous decision

inMMIllan v. Pennsylvania, 477 U.S. 79 (1965), which authorizes

| egi sl atures to i ncrease m ni mumpenal ti es based upon non-j ury fact ual
determ nations, as | ong as the penalty i nposed does not exceed t he

maxi mumrange. See Apprendi, 120 S. C. at —n. 13. As the Eighth

Circuit noted in Aguayo-Del gado:

| f the non-jury factual determ nation only narrows the
sentencing judge’'s discretion within the range already
aut hori zed by the of fense of conviction. . ., then the
governi ng constitutional standard is provi ded by McM || an.
As we have said, McM Il an allows the legislaturetoraise
t he m ni numpenal ty associated wth a cri ne based on non-
jury factual findings, aslongasthe penaltyiswthinthe
range specified for the crime for whichthe def endant was
convicted by the jury. Apprendi expressly states that
MMIllan is still good | aw . .

220 F. 3d 926, 933-34 (5th Cir. 2000); see also United States v.

Meshack, 225 F. 3d 556, 576-77 (5th Cir. 2000) (approvi ng of a nore
limted readi ng of Apprendi). We believe that this is the proper
construction under existing precedent; and therefore, refuseto apply
Apprendi in cases concerning the mandatory m ni nums.

Qur hol ding today is that no Apprendi violation occurs
when the district court sentences the defendant within the
statutory maxi num regardless that drug quantity was never

determ ned by the jury beyond a reasonabl e doubt. This hol ding
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is consistent with those of our sister circuits which have had

the opportunity to address challenges simlar to the ones

presented by Lafreniere. See, e.qg., Meshack, 225 F. 3d at 576-77;

Aguayo- Del gado, 220 F.3d at 926; United States v. Gerrow, 2000

W 1675594, at *2 (11th Cir. Nov. 8, 2000); United States v.

Angle, 230 F.3d 113, 123 (4th Cir. 2000); United States wv.

Chavez, 230 F.3d 1089, 1091 (8th Cir. 2000).
[11. CONCLUSI ON

For the foregoing reasons, we affirmthe conviction and

sent ence.
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